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1. MR JUSTICE DYSON: This matter comes before me on the question of costs alone. It arises out of an application for judicial review in respect of which leave was granted by Ognall J on 4th November 1996 of the failure of the respondent council to appoint a review board to review its determination of the applicant's claim for housing benefit pursuant to the Housing Benefit General Regulations 1987.

2. The history of this matter is somewhat complex. It is not, however, necessary for me to recite it in any detail. The position is that the review procedure was invoked by the applicant following the decision of the authority in the light of the determination of the Rent Officer of the maximum rent. The maximum rent determined was £85 per week which was £15 lower than the contractual rent for which the applicant was liable.

3. There came a time in the dealings between the parties when it was suggested to the applicant that the right course to follow was to invoke the provisions of Regulation 61, and rely on her alleged exceptional hardship in order to increase the amount of housing benefit for which she would be entitled.

4. The position adopted on behalf of the respondent was that of the Regulation 61 procedure was something which was separate from the general review procedure applicable to claims for housing benefit, and which carried with it its own appeal timetable and procedure. It seems to me that it emerges clearly from two documents, in particular the manuscript letter dated 20th August 1996. It is conceded, and in my judgment correctly conceded by Mr Finlay on behalf of the respondent, that in taking that position the respondent was misdirecting itself in law.

5. The applicant's case was and remains that that misdirection in law was material in the sense that it was responsible for the final determination of the claim for housing benefit being postponed. I should say that the review board hearing was convened in the first instance on 19th February 1997; it was adjourned until 13th March, and then adjourned again, as I understand it, because the applicant did not appear in person, no doubt to provide information to the review board about her circumstances.

6. Crucially, however, the respondent made it abundantly clear to the applicant that, if requested to do so it, would convene a review board, as indeed it ultimately did. It made that position clear enough in its letter of the 23rd August and even more clearly in its letter of the 17th October.

7. It is most regrettable that the letter of 17th October was written one day after the Notice of Motion was issued and was not included in the papers that were placed before Ognall J, who dealt with the application for leave as a table application.

8. The position, therefore, is that at the very latest, one day after the Notice of Motion was issued, the respondent was saying unequivocally that, if requested to do so, it would convene a hearing of the review board. The relevance of this is that the principal relief sought in these proceedings is an order of mandamus requiring the city council to appoint a review board pursuant to Regulation 81(3) and 82(1) of the regulations.

9. It seems to me that these proceedings were futile in the sense that all that was required from the applicant was a formal request for a convening of the review board, which ultimately happened. Mr Watkinson, who has said all that could be said on behalf of the applicant, submits that the error of law committed by the respondent is of itself sufficient justification for the issue of the proceedings, and for an order that the respondents should pay the costs of these proceedings.

10. I cannot agree. I am of the view that, at any rate once the letter of the 17th October had been received, these proceedings should not have been continued. It might be said that the applicants were entitled to the costs of issuing the proceedings. They did not however offer to discontinue the proceedings following receipt of the letter of 17th October on condition that the respondent paid the applicant's costs. They merely continued the proceedings, and substantial further costs have been incurred, effectively only for the purpose of seeking an order for costs against the respondent.

11. Looking at the matter in the round, even though I am of the view that the respondent was in error in its interpretation of the Regulation 61 procedure and how it fits in with the wider review procedure, I am quite satisfied that the right order for costs to make in this case is no order for costs. Are you legally aided, Mr Watkinson?

12. MR WATKINSON: My Lord, yes. I would ask for legal aid taxation. Could I add one thing? Your Lordship referred to "no request from the applicant's solicitors to discontinue if costs were paid", although there was a request made by letter dated 5th February which is in the exhibit list of unused bundle.

13. MR JUSTICE DYSON: I am grateful to you pointing that out to me. I do not think I had seen that letter. But it does not effect my decision. What I had in mind was a request immediately following the receipt of the letter of 17th October.

14. MR WATKINSON: I am obliged, my Lord, I thought it right to draw it to your Lordship's attention.

15. MR JUSTICE DYSON: Thank you very much. I am grateful to you.

----------------


© 1997 Crown Copyright 

